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business, or held for investment
purposes, the taxpayer has 3 years
to purchase the replacement prop-
erty instead of the 180 days one
would have in a §1031 Like-Kind
Exchange.

CALKAIN:What are the common
pitfalls in this area for taxpayers
subject to this provision?

SMOLENPLEVY: You have to be care-
ful to preserve the identity of the
party eligible for the tax free roll
over of proceeds. These rules are
similar to rules regarding which
party is eligible for §1031 Like-
Kind Exchange treatment. For
example, if real property held by a
partnership is taken or sold under
threat of condemnation, it is the
partnership that must purchase the
replacement property within the
time period allowed. The partners
cannot individually reinvest the
proceeds. A recent private letter
ruling, PLR 200921009, provides

an interesting example of how the
eligibility can be fractured through
a creative use of partnership taxa-
tion rules. Similar to a §1031 Like-
Kind Exchange, the taxpayer has to
be careful to buy enough replace-
ment property to avoid recognition
of income. §1033 is fairly technical
and has many rules. The bottom
line is that this is not something
someone should try without the
guidance of qualified professionals.m

Along with handling §1033 Invol-
untary Conversion Exchanges and
other real estate matters, Smolen-
Plevy is a respected leader in the
areas of succession planning for
businesses, general corporate law,
estate planning, estate administra-
tion and family law.

FOR MORE INFORMATION:

Daniel H. Ruttenberg
dhruttenberg@smolenplevy.com

Matthew J. Campione
mjcampione@smolenplevy.com

SMOLENPLEVY

8045 Leesburg Pike,
Fifth Floor

Vienna, VA 22182
Phone: 703 790 1900
Fax: 703 790 1754
www.smolenplevy.com
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mid the hundreds of pages
Acontained within the Emer-

gency Economic Stabilization
Act of 2008, there potentially exists
an extremely valuable tool for those
interested in real estate investment.
A new law enables restaurant build-
ings and improvements to be depre-
ciated on a |5 year basis if they are
placed in service within the calendar
year of 2009 and more than 50% of
their square footage is dedicated to
“the preparation of, and seating for
on-site consumption of, prepared
meals”.What does this mean for the
investor? Well, restaurant real estate
generally has to be depreciated on
a 39 year basis, which means one
could increase their depreciation
tax shield by close to 40% if they
act within 2009. That translates into
large dollar sign increases on after
tax income.

Below is an illustration of just how

It”

By:Winston Orzechowski

much a depreciation shield increase
of close to 40% could affect one’s
cash flow. For purposes of the com-
parison, we will be using a McDon-
ald’s and a Burger King, both with
solid credit ratings, placed in service
in 2009 and 2007 respectively. Since
the McDonald’s was placed in service
in 2009 it can take advantage of the
accelerated depreciation schedule,
unlike the Burger King.

What is evident from this example

is that restaurant real estate is the
place to invest in 2009. In this case
we saw an after tax cash flow differ-
ence of $55,671 in favor of McDon-
alds for one year. If all else holds
equal, over |5 years that becomes an
$835,065 difference. This could make
a huge difference to all who are
thinking of investing in 2009 and goes
to show that change on Capital Hill
can turn into cash in your pockets. ®

Value (Improvements)

Value (Equipment)

Depreciation Life (Improvements)
Rental Income

Interest- st Mortgage
Depreciation (Improvements)
Depreciation (Equipment)
Fees/Costs

Taxable Income

Tax Liability Savings (35%)

BURGER KING MCDONALD’S
$4,045,250 $4,045,250
$2,206,500 $2,206,500

39 Years 15 Years
$460,000 $460,000
$297,579 $297,579

$99,392 $258,451
$382,460 $382,460
$1,000 $1,000
($320,431) ($479,490)
($112,151) ($167,821)
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T here is no doubt that we
have seen drastic adjust-
ments in the net lease
market. Not only from the finan-
cial and economic perspectives,
but from a psychological perspec-
tive as well. Of course there have
been quantifiable increases in cap
rates, interest rates and internal
rates of return, but the perception
of today’s market is probably the
most interesting intangible invest-
ment factor.

As the President and CEO of a
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net lease brokerage firm, we have
the privilege of working with

professionals from a multitude of
disciplines within commercial real
estate. We hear market perspec-
tive from attorneys to engineers,
developers to sellers, REITs to in-

vestors and everything in between.

What we are hearing is everyone
wants more for less. That doesn’t
mean that they are getting it, but
at least they are saying that they
want it.

Investors want better credit, lon-
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ger leases, the best real estate and
an absolute triple net lease. But
what they may be forgetting is that
net lease investments offer some-
thing that other real estate doesn’t;
the opportunity to underwrite the
known investment potential from
day one. There is no other type

of commercial real estate that will
allow an investor to know exactly
what their income will be from the
day they buy the asset until the day
they sell the asset. But the percep-
tion is that they should be getting
a much better return than they are
being offered. In some cases, that
is highly warranted. But in others,
it may not be.

We have to remember that net
lease investments are still a long
term income stream backed by real
estate. When an investor and | dis-
cuss the current market statistics,

| always remind them that yes, they
will be getting a better return than
what was offered in the last 3-4
years, but they may not be getting
the deal of a lifetime. Net lease in-
vestments are still garnering single
digit cap rates for long term, credit
tenant investments. There was a
day when today’s investments were
pricing out at 10%+ CAP rates, but
not today.

Today, we see genuine interest in
the net lease investment asset class
because of its passive nature and
higher returns than money mar-
kets, cd’s, US treasuries, and the
like. So while the perception of
the market is “buy now, because it
may not be this good again,” | offer
the following advice: The net lease
market will ebb and flow with the
rest of the market, but stability

of the assets will typically remain
somewhat constant. Net leases are
almost an anomaly in that respect.
Perception is reality, but net lease
investments are real. B

FOR MORE INFORMATION:

Jonathan W. Hipp
Calkain Companies, Inc.
11150 Sunset Hills Drive
Suite #300

Reston, VA 20190

Tel: (703) 787-4714
jhipp@calkain.com
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TENANT SPOTLIGHT:

Buffale Wild Wings

Snapshot By Apeksha S. Shah

uffalo Wild Wings, Inc., (NAS-
B DAQ: BWLD) founded in

1982 and headquartered in
Minneapolis, Minnesota, is a grow-
ing owner, operator and franchisor
of restaurants serving Buffalo-style
chicken wings. Buffalo Wild Wings
has escaped the fate of most casual
dining chains during this economic
downturn and its revenue has grown
at least |9 percent every year for
the past four years. Last year the
company recorded revenues of $422
million, which Value Line forecasts to
grow to $1 billion by the year 2014.

The company owns |97 stores and
has 363 franchises. From the 2008
annual report, the company seeks to
grow to 1,000 outlets as it expands
nationally. Despite the recent eco-
nomic slowdown, the company has
held on to the stated aim on open-
ing 15% more outlets in 2009 while
not compromising its earnings and
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revenue growth goals.

Buffalo Wild Wings’ management
continues to target impressive dou-
ble-digit earnings growth rates and
has also generated returns greater
than the cost of equity, hence creat-
ing value for shareholders.

Financially, the company has gener-
ated positive cash flow from op-
erations of $66 million, and is free
of long-term debts. But it has a
substantial amount of operat-

ing leases in its off balance
sheet financing. The lease
amount is not reflected
on the company’s
financial statements.
If the operating
leases are capital-
ized and accounted
for, it increases the liability by a
significant amount. However, despite
this obligation, Buffalo Wild Wings’
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fixed coverage (the
firm can pay all fixed
charges) is consider-
ably high and the
lease rent is only
6.5% of the rev-
enues, indicating

a strong invest-
ment grade level.
Also, the company
recorded revenues of $2 million per
store last year.

V)

Buffalo Wild Wings will open its first
location outside the United States
within three years and is looking
for sites in Canada and Mexico,
said CEO Sally Smith, according to
Bloomberg News. Projecting the
company’s future cash flows, we can
document that the company will
increase its growth by capturing
the US market and expanding
abroad, hence will continue
to create value.Also Buf-
falo Wild Wings retains
financial flexibility
(since it is an all eq-
uity company and has
the capacity to take
on debt) for additional acquisitions
and store openings or to weather
difficult periods. &
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efeasance is the preferred

form of call protection for

fixed-rate conduit/com-
mercial mortgage backed securi-
ties (CMBS) loans. Defeasance has
become so prevalent in securitized
loans that life insurance companies,
HUD, and others seeking to preserve
the ability to securitize their loans
have incorporated defeasance into
their form loan documents as well.
A defeasance is basically “a substitu-
tion of collateral.” It is not a simple
prepayment but a financial and legal

Borrower

Sells or

Refinances

Fropert

Assigns Securites,
Wy Note and Defeasance
Documents

transaction that typically takes 30-45
days to complete. In the defeasance
process, the borrower uses proceeds
from a sale or refinance to pur-
chase a portfolio of U.S. government
securities that is sufficient to make
the remaining principal and interest
payments when they come due.The
securities are pledged to the lender,
and the lender releases the real
estate from the lien of the mortgage.
The promissory note, which remains
outstanding, and the portfolio of
securities are assigned by the bor-
rower to a special purpose succes-
sor borrower.

The price of a defeasance is com-
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Borrower

{hat s Defeasance?

By: Chuck Spencer

prised of two components; the secu-
rities cost and transaction fees.The
securities cost is a function of the
spread between the loan coupon and
the yield on the securities on the
date the securities are purchased. A
defeasance premium occurs when
the loan coupon is higher than the
average yield on the securities and

a defeasance discount occurs when
the loan coupon is lower than the
average yield on the securities. To
get an initial estimate use an online
defeasance calculator

Note and Morigage

REMIC Trust
(Lender)

M

Pledge of Securities

s REMIC Trust

i (Lender)
e

Release of Morigage

Assumption of
Securities, Note and
Defeasance Documents

REMIC Trust
(Lender)

i

(www.defeasewithease.com).To get
the most accurate estimate, the first
step is to gather your loan documen-
tation and submit it to a defeasance
consultant for help in estimating
defeasance costs well before your
anticipated sale or refinance.The
consultant will be able to review
your documents for any cost savings,
such as types of securities and pre-
payment dates. B

FOR MORE INFORMATION:

Commercial Defeasance, LLC
1-800-624-4779 Toll Free
info@cdfllc.com
www.defeasewithease.com
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